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I n  t he  Ma t te r  o f  t he  App l i ca t i on

o f

AQUA GUTJF CORPORATION

. .^v,' t b r  
n . r r i ew  o f  a  Den ia l  o f  a  C la im

for  Refund of  Fuel  Use Taxes under
Subd i v i s i on  3  o f  Sec t i on  503 -a  o f  t he
Highway Use Tax Law Ar t ic fe  2L of  the
Tax Law for  the Per iods January 1,  L969
th rough  Sep tember  30 ,  L97O.

DETERMINATION

Aqua  Gu l f  Co rpo ra t i on ,  84  B loomf ie ld  Avenue ,  S ta te r :  I s l and ,

New York  10314 ,  f i l ed  an  app l i ca t i on  under  subd iv i s ion  3  o f

sec t i on  503 -a  o f  A r t i c l e  21  6 r  t he  Tax  Law  fo r  r ev i ew  o f  a

de te rm ina t j -on  deny ing  a  c la im  fo r  re funC o f  f ue l  use  taxes  under

sec t i on  503 -a  o f  A r t i c l e  21  o f  t he  Tax  Law fo r  t he  pe r iods

January  L ,  L969  th rough  Sep tember  30 ,  1970"  (p i l e  Noo  01869)  "

The  amoun t  o f  r e fund  o r  c red i t  c l a imed  i s  $2 ,662o11 "

A  f o rma l  hea r i ng  was  he ld  on  May  23 ,  1974 ,  d t  9 :15  A .M . ,  d t

the  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Tv ro  Wor ld  T rade  Cen te r ,

New York,  New York,  befcre Nigel  Go wr ight ,  Hear ing of f icer"  The

appl icant  appeared by Joseph Lempel  CPA, of  Lennox,  Lempel ,  Rogal

& Nasser .  The iv t isce l laneous Tax Bureau appeared by Saul  Heckelman,

Esq "  (So lomon  S ies ,  Ese "  o f  counse l )  "

The  reco rd  o f  sa id  hea r ing  has  been  du l y  examined  and  cons ide red"
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I S S U E

Whether  a refund can now be granted to  appl icant  for  amounts

pa id  under  the  d iese l  f ue l  t ax  on  fue l  conceded ly  used  ou t -o f -

s ta te  when  bo th  the  d iese l  f ue l  t ax  and  the  c la im  fo r  re fund

here in  were  made  beyond  the  one -yea r  l im i ta t i on  pe r iod  p rov ided

in  sec t i on  503 -a  subd iv i s ion  3  o f  A r t i c l e  2L  o f  t he  Tax  Lawo

FINDINGS OF FACT

1 .  App l i can t ,  Aqua  Gu l f  Co rpo ra t i on ,  en te red  the  t ruck ing

bus iness  i n  New Yo rk  S ta te  i n  L966 . '  I t  uses  d i ese l  f ue l .  A t

tha t  t ime ,  app l i can t  pu rchased  i t s  f ue l  a t  t he  pumps  o f  va r i ous

re ta i l  mo to r  f ue l  s ta t i ons  i n  bo th  New York  and  o the r  s ta tes "

A11 such fue l  purchased in  New York was thus tax-paid for  the

fue l  t axes  under  A r t i c l e  12 -A  o f  t he  Tax  Law"

2 o Somet ime in  January ,  L969,  appl icant  purchased i ts  own

fuel  s torage tanks and began to purchase fue l  d i rect ly  f rom fuel

d i s t r i bu to rs .  App l i can t ,  d id  no t ,  however ,  beg in  to  f i l e  re tu rns

for  d iesel  fue l  tax under  Ar t ic le  L2-A on the correct  form MT-104"

3"  Dur ing the per iods January 1,  L969 through September 30,

L97L ,  t he  app l i can t  had  pu rchased  L75 ,795  ga l l ons  o f  d i ese l  f ue l

tax  f ree ,  and  used  LL ,352  ga lLons  fo r  uses  wh ich  a re  no t  t axab le

and  wh ich  a re  no t  i nvo l ved  i n  the  i ssues  he re in "  The  rema in ing

L64 ,443  ga l l ons  shou ld ,  i t  i s  now conceded ,  have  been  repo r ted  as

taxab le  unde r  t he  d i ese l  f ue l  t ax .  The  amoun t  o f  $1 ,086 "21  was



3

pa id  to  the  S ta te  wh ich ,  d t  n ine  cen ts  a  ga I l on ,  wou ld  rep resen t

L ,2O7  ga l l ons "  Th i s  amoun t  was  pa id  on  the  wrong  fo rms ,  bu t

app l i can t  has  rece i ved  c red i t  f o r  i t "  The  rema in ing  fue l  was

no t  repo r ted  on  any  t ime ly  f i l ed  re tu rn "  Dur ing  the  pe r iods

January 1,  L969 through September 30,  L97A,  the per iods here in

i ssue ,  t he  app l i can t  used  23 ,166  ga l l ons  o f  f ue l  ou ts ide  o f  New

York State.  Under  prescr ibed procedures,  a  refund may have been

due  to  app l i can t  under  the  Fue l  Use  Tax  o f  sec t i on  503 -a  o f  t he

Tax Law on some of  th is  fue l  c  ,

4 .  An audi t  o f  appl icant  was 
"or i *ur . "*a 

somet ime pr ior  to

Oc tobe r ,  I 97L .  The  M isce l l aneous  Tax  Bureau  no t i f i ed  app l i can t

on  December  7 ,  1971  by  a  " ten -day  no t i ce "  t o  f i l e  re tu rns  fo r

d iesel  fue l  taxes under  Ar t ic le  Lz-A of  the Tax Law for  the four

qua r te rs  o f  L969 ,  t he  fou r  qua r te rs  o f  L97O and  the  f i r s t  t h ree

quar te rs  o f  ! 97L .  Th i s  compu ted  a  d iese l  f ue l  t ax  on  164 ,443

ga l l ons  a t  n i ne  cen t s  a  ga l l on  f o r  t he  sum o f  $L4 ,799o87o  I t

added  a  de l i nguency  pena l t y  o f  $2 ,866  "82  fo r  a  to ta l  t ax  due  o f

$L7 ,666o69o  A  c red i t  was  g i ven  fo r  t he  taxes  pa id  on  the  fue l

use  t ax  re tu rn  o f  $1 ,086 "21  l eav ing  a  ne t  amoun t  due  o f  $16 ,580 "48 "

The  app l i can t  pa id  the  amoun ts  s ta ted  on  the  ten -day  no t i ce  to  be

due by payments beginning on January 18,  L972 and thus,  bY terms

o f  such  no t i ce ,  a  p rope r  d iese l  t ax  re tu rn  was  deemed  to  be  f i l ed
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on  tha t  da te .  Such  taxes  were  pa id  under  p ro tes t  and  under  the

duress  o f  a  danger  o f  no t  rece i v ing  p la tes  fo r  t he  t ruck  m i leage

tax imposed by Ar t ic le  21 of  the Tax Lawo

5 .  On  o r  abou t  Oc tobe r  27 ,  L97 I ,  app l i can t  f i l ed  a  c la im

fo r  re fund  o f  f ue l  use  taxes  fo r  t he  pe r iods  January  1 ,  L969

th rough  Sep tember  30 ,  L97O,  i n  t he  amoun t  o f  $2 ,662 . I L  oa  23 ,166

ga l l ons  o f  f ue l .  Th i s  c la im  was  f i l ed  on  adv i ce  o f  a  tax  examine r

for  the Depar tment .  On or  about  November 5,  L97L,  the c la im was

re jec ted  on  the  g rounds  tha t  t he  c red i t s  wh ich  were  c la imed  had

acc rued  p r i o r  t o  one  yea r  f rom the  f i l i ng  o f  t he  c la im  and  were ,

the re fo re ,  t ime-ba r red  under  sec t i on  503 -a  subd iv i s ion  3  o f  t he

Tax  Law as  o f  Oc tobe r  1 ,  L97L  a t  t he  l a tes t "  By  l e t t e r  da ted

January  26 ,  1972 ,  t he  M isce l l aneous  Tax  Bureau  res ta ted  i t s

re jec t i on  o f  t hese  c la ims  fo r  re fund .

6o  A lso  on  o r  abou t  Oc tobe r  27 ,  L97L ,  app l i can t  f i l ed  a

c la im for  re fund for  the per iod October  L,  L97O through September 30,

L97 I .  Th i s  was  o r i g ina l l y  re jec ted  bu t  was  f i na l l y  a l l - owed  in  the

amoun t  o f  $2 ,342 .6A ,  and  i s  no t  now  con tes ted "

7 .  On  January  lB ,  L972 ,  t he  app l i can t  f i l ed  a  reques t  f o r

a  hea r ing  to  rev iew  the  den ia l  o f  i t s  c la im  fo r  re fund  fo r  f ue l

used  ou ts ide  o f  New York  S ta te .
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CONCLUSIONS OF I,AW

A.  Tha t  t he  app l i can t ,  Agua  Gu I f  Co rpo ra t i on ,  f a i l ed  to

f i l e  i t s  c la im  fo r  re fund  o f  excess  c red i t s  w i th in  the  one  yea r

s ta tu to ry  t ime  pe r iod  as  p rov ided  i n  sec t i on  503 -a  (3 )  o f  t he

Tax  Law and  20  NYCRR 493 .3 (a )  and ,  t he re fo re ,  sa id  c la im  fo r

re fund  i s  ba r red  bv  the  s ta tu te  o f  l im i ta t i ons "

B .  Tha t  t he  app l i ca t i on  o f  Aqua  Gu l f  Co rpo ra t i on  i s  den ied "

DATED: Albany, New York

June 7,  L977

COMMTSSIONER
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STATE TAX COMMISSION

PRESIDENT

COMMTSSTONER


